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[BY MR. GOODMAN:]
A. Yes. I wrote the word clip.

Q. When did you do it and why did you do it. I realize it is a compound
question.

A. Okay. It was done I believe sometime during the hearing process
when we knew we needed this compilation made up and I told Marsha to
gather up all of the files or no I take that back. It goes back before the
hearing and I gathered up all of the filings, I had seen all of the files and |

JUDGE BERNSTEIN: In preparing for the hearing?
THE WITNESS: In preparing for the hearing.
JUDGE BERNSTEIN: Okay.

THE WITNESS: And there were just -- [ was shuffling these same
files into so many different categories that it was just getting lost, confused
and ridiculous. So I took the files that were clipped files, [ wrote on the
files not changing anything the word clip. So this way as I shuffled them
around, [ could always keep them in piles. I tried to get files that were
shared loads that involved clips. So I had files that belonged in two
different places. So by writing that, I could always keep track of what was
what.

BY MR. MANDELL.:
Q. Now Mr. Goodman, did you write anything else on the files?
A. No.

Tr. 3168-70. ‘

Mr. Goodman thus admitted that he altered documents prior to the hearing
which his counsel intended to move into evidence. Furthermore, Mr. Goodman did
not admit to these alterations until the matter was raised during Ms. Levine’s cross-
examination. These admitted alterations not only undercut Respondent’s
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contentions with respect to the alleged “clip” arrangements with L&P, but they also
detract from Respondent’s credibility in general.

I also found unbelievable Mr. Goodman’s testimony as to why 5 cents per box
was utilized as a “clip.” Mr. Goodman answered his lawyer’s questions about that
as follows:

[BY MR. MANDELL:]

Q. Allright. I understand about the length of time but who arrived at
the five cents per box out of your commission. Why not 10. Why not 20.
Why not some other figure, do you remember?

[BY MR. GOODMAN:]
A. No, 1 don’t as a matter of fact.
Q. Huh?
A. Idon’t remember. I don’t know how that came about.
Q. Pardon.

A. Well first off I know that I wouldn’t have wanted to make it too high
because I wouldn’t want it to have affected my bonus all that much but the
difference between a nickel and a dime really doesn’t matter. I just think
it just came about. It was simple and easy.

Q. Didn’t have anything to do with the prior situation where you were
trying to make up Tony’s clips did it?

A. You know it was easy to -- the one nice thing about the nickel for
the clips was like 1 told you whenever we tried to make a half we got
wacked back. So a nickel always sailed through pretty easily. Maybe that
had something to do with it. It just made sense. It was just something we
were [sic] used and we just kept on going with it.

Tr. 2591-92.
Mr. Goodman’s explanation as to why L&P’s officials had no written record
of the “clips” also defies credibility. He stated:



1076 PERISHABLE AGRICULTURAL COMMODITIES ACT

Tr.

Tr.

. . . Neither Pat Prisco nor Tony Gentile on a file by file basis ever sat
there and went over it file by file as far as where we added or subtracted --
well, they always knew their deductions, but they didn’t keep track of how
I got my money back because he knew I was keeping track and also you
Just couldn’t do it. You had to be very cautious -- not cautious, wrong
word.

2372.
And to the same effect, Mr. Goodman answered:
[BY MR. MANDELL:]

Q. Did you have any conversations with anyone at L&P about the $3
make-up?

[BY MR. GOODMAN:]

A. Well, not specifically on a file by file basis, but Pat Prisco and [ had
many conversations about the clips, and the pluses and the minuses and the
deductions and so forth like that. He was well aware of what we were
doing.

I’m not going to say I spoke to Patty on a weekly basis because 1 did
not. Tony Gentile had full control of L&P’s tomato business. Tony and I
certainly spoke about it often. We fought like cats and dogs about it and
again, Pat Prisco and I had many conversations.

Patty, on occasion, although he never asked me, “Well, how much
is it today, how much is it tomorrow, you know, where’s my balance,” but
he knew how hard the deductions were, the clips were.

As a matter of fact Patty, one day we were talking and he sad [sic],
“Steve, I know exactly what you’re doing, nobody could get the kind of
adjustments on clean files, no inspections, that you and Tony worked out
without me knowing that I’'m giving it back to you someplace else,” we had
that conversation many times.

2269-70.
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I find that Respondent’s evidence that these payments to Mr. Gentile were
designed to adjust L&P’s “clips” is not credible and does not rebut the evidence
that Respondent’s payments were intended to induce Mr. Gentile to buy tomatoes
from Respondent.

E. Principals at L&P Were Unaware of Respondent’s Payments.

Mr. Prisco, the president of L&P, testified that he did not know that Mr. Gentile
received payments from Respondent based on the number of boxes of tomatoes
that Mr. Gentile purchased from Respondent, as follows:

[BY MR. STANTON:]

[Q]. The Complainant, PACA, has made many allegations regarding
the relationship between Tony Gentile and JSG and one of the allegations
is that during that period, JSG was paying Tony Gentile a certain amount
per box on boxes of tomatoes which JSG sold to L&P.

This is an allegation that’s being made in this case. Are you aware
that this allegation is being made?

[BY MR. PRISCO:]
A. Yes, [ am.

Q. And, as evidence of this allegation, the PACA Complainant, has
submitted into evidence in this proceeding numerous copies of JSG file
jackets regarding sales to L&P, and I'd like you to turn to Complainant’s
Exhibit Number 8, page 1, 8(b), page 1.

Mr. Prisco, this document, as well as many others, has been
submitted into evidence as a copy of a JSG file jacket reflecting sales to
L&P during 1992 and early 1993.

Now, one of the things Complainant has alleged is that handwritten
notations on the bottom corner were indications of payments per box
regarding sales made to L&P by JSG that were actually going to Tony
Gentile.
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Now, assuming these allegations are true, were you ever aware that
there were these notations on the file jacket, first of all?

A. First of all, the first time I saw them was a couple of months ago, so
I couldn’t possibly be aware of it.

Q. But certainly during 1992 and 1993 you weren’t aware of them?

A. No, [ would have no ~- you know, | wouldn’t be able to see this.

Q. Assuming it’s true and that these notations do indicate that payments
were being made on these files per box basis to Tony Gentile, were you
aware that such payments were made, if, in fact, it’s true?

A. No.

Q. And I'm talking about during the time of the transactions during
1992 and 19937

A. No.

A. Okay.

BY MR. STANTON:
Q. It’s been alleged that the notations in the area on the corner of that
circle, indicate a certain payment to A. Gentile. If that’s true, were you
aware of that?

A. No.

Q. It’salso been alleged that the payment to A. Gentile in this particular
file, took place by means of reducing a debt that Tony Gentile owed to JSG
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and that allegedly is reflected by Exhibit 13(a), Page 3, which is the first
document you were looking at.

A. Okay.
Q. Ifthat is true, did you know about that?
A. No.

Q. Now, ifany of your employees at L&P knew about that arrangement
at the time, 1992 through 1993, would that have come to your attention?

A. Certainly.
Q. Did it come to your attention at all?

A. No.

Q. Take a look at page one of 44(b).

A. ’'m familiar with that check, $1,239.

Q. And it’s been alleged that that check resulted from a per box
payment reflected by the Tony, five cent notation on the file jacket that
ultimately resulted in a $1,239 check to Gloria Gentile.

Now, the per box payment was on boxes of tomatoes sold by JSG
to L&P. Now, if that were true, is that something that — an arrangement
that you would know about?

A. Is it something, I would know about?

Q. Right, or did know about?

A. It was something that I did not know — if it were true, 1 did not know
about it.
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Q. And, if anyone at L&P would have known about such arrangement,
would they have informed you during 1992?

A. They certainly would have.

Q. And, its been alleged and testified to by Ms. Colson, that everyone
of these entries reflects a particular load of tomatoes sold by JSG to L&P,
and it’s also been alleged that the quantity involved in each of these loads,
as listed in the fifth column from the left, is the basis for a five cents per
box payment, which led to that check to Gloria Gentile.

Now, would you have been aware, assuming it’s true; would you
been [sic] aware of the existence of this Gloria and Tony Enterprises
statement to JSG?

A. No.

Q. Ifanybody at L&P had been aware of it would they have brought it
to you [sic] attention?

A. Yes.

Tr. 457-58, 462-64, 501-04.

In addition, Mr. Prisco signed a sworn statement in which he stated that G&T
was not authorized to receive payments from L&P’s produce suppliers and that he
was not aware of any payments to Mr. Gentile or G&T by L&P’s produce
suppliers, as follows:

I Patrick Prisco, president of L&P Fruit Corp., state that:

1) Gloria and Tony Enterprises is a joint venture with L&P Fruit and
as such has the authority to purchase tomatoes on behalf of L&P
Fruit Corp.

2) Gloria and Tony Enterprises was not authorized to receive any
compensation from L&P Fruit Corp.’s suppliers on behalf of L&P
Fruit Corp.

3) Prior to March 25" 1993, I was unaware of any payments made to
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Mr. Gentile or Gloria and Tony Enterprises by any suppliers in
connection with L&P Fruit Corp.[’]s purchases. 1 am aware of
payments made to Mr. Gentile or Gloria and Tony Enterprises by
companies dealing with L&P Fruit Corp. that were unrelated to
produce purchases.

CX-4.

I find that Complainant introduced substantial evidence to establish that the
principals at L&P were not aware that Respondent made payments to Mr. and Mrs.
Gentile and G&T. Mr. Goodman testified that Mr. Prisco generally knew of the
“clips” (Tr. 2269-70, 2372). However, as discussed in this Decision and Order on
Remand as to JSG Trading Corp., supra, Mr. Goodman’s testimony regarding
“clips” is not credible, and Respondent did not offer evidence to show that the
principals at L&P were aware of each payment to Mr. and Mrs. Gentile and G&T.
Respondent’s evidence that the principals at L&P knew of the payments is not
sufficient to rebut Complainant’s evidence that the principals at L&P were not fully
aware of Respondent’s payments to Mr. and Mrs. Gentile and G&T.

11. Respondent’s Payments to Mr. Lomoriello.

Mr. Lomoriello was employed as a purchasing agent by American Banana in
December 1991 and left its employ in 1993 (Tr. 315). From December 1992
through February 1993, Respondent issued seven checks to Mr. Lomoriello
totaling $9,733.45. 1 find that $9,733.45 is not de minimis.

Respondent and Mr. Lomoriello claim that these checks were not issued to
induce Mr. Lomoriello to purchase tomatoes from Respondent, but rather were
issued for Mr. Lomoriello’s services not involving American Banana. However,
the record does not reveal what specifically Mr. Lomoriello did for Mr. Goodman
or Respondent to earn $9,733.45. Mr. Goodman testified that he began to ask Mr.
Lomoriello to do things for him at the Hunts Point Market (Tr. 2192). However,
Mr. Goodman admitted that there was never any written agreement setting forth
what Mr. Lomoriello would do and the payments that he would receive (Tr. 2193).

Ms. Colson found 22 file jackets that relate to Respondent’s sales of tomatoes
to American Banana which contain notations that are similar to those on the backs
of file jackets reflecting sales to L&P (CX 63-69; Tr. 550-51). The notations
indicate that payments per box were being made to “Al” “HPT,” or “Hunts Point
Produce” in an amount equivalent to the amount of the notation multiplied by the
number of boxes sold to American Banana. Ms. Colson found Hunts Point
Produce Co. invoices in the file jackets for amounts corresponding to the payments
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to “AlL” “HPT,” or “Hunts Point Produce” listed on the file jackets. She also found
seven of Respondent’s checks totaling $9,733.45, made payable to Hunts Point
Produce Co. (CX 63A at 1, CX 64A at 1, CX 65A at 1, CX 66A at 1, CX 67A at
1, CX 68A at 1, CX 69A at 4). The amounts on the Hunts Point Produce Co.
invoices also correspond to the amounts of the checks made payable to Hunts Point
Produce Co. and the Hunts Point Produce Co. invoices contain Respondent’s file
numbers which correspond to the file numbers written on the checks payable to
Hunts Point Produce Co. or written on the check skirts applicable to checks
payable to Hunts Point Produce Co. (CX 63B at 3-4, CX 63C at 4-5, CX 64B at 3-
4,CX 64C at 3-4, CX 65B at 4-5, CX 65C at 4-5, CX 65D at 4-5, CX 65E at 3-4,
CX 65F at 3-4, CX 65G at 3-4, CX 66B at 4-5, CX 66C at 4-5, CX 66D at 3-4, CX
67B at 3-4, CX 67C at 3-4, CX 67D at 4-5, CX 68B at 6-7, CX 68C at 4-5, CX
68D at4-5, CX 68E at 4-5, CX 69A at 4-5). Examination of these invoices reveals
that only the earliest Hunts Point Produce Co. invoice, dated December 14, 1992,
states how much money per box was being paid to Mr. Lomoriello (CX 63B at 4).
When Ms. Colson examined Respondent’s Closed File Journal, she found the
amounts of the checks written by Respondent to Hunts Point Produce Co. listed in
the “Open SC” column (CX 52; Tr. 604-05).

Ms. Levine testified that Mr. Goodman asked her to pay Mr. Lomoriello,
although she did not know what services Mr. Lomoriello was rendering to
Respondent (Tr. 1962). Ms. Levine said that she asked Mr. Lomoriello for some
blank invoices that she could prepare to show that Mr. Lomoriello was not
Respondent’s employee (Tr. 1962, 1965). After she received the invoices and was
told by Mr. Goodman what amounts to pay, Ms. Levine noted the payments to Mr.
Lomoriello on American Banana files and completed a Hunts Point Produce Co.
invoice to reflect the amounts to be paid to Mr. Lomorielio (Tr. 1968).

Although Ms. Levine claims that her actions were not done in furtherance of
recording payments for buying tomatoes from Respondent, she stated that Mr.
Lomoriello was quite upset when he received the December 14, 1992, invoice (CX
63B at 4), since it appeared to him as if he was receiving a “kickback.” She
testified:

When Al received this, he was slightly upset and he told me I should
never send him an invoice like this again because it looks like I’m getting
akickback. Those were his -- actually he didn’t say it as nicely as that, but
I won’t say what he said.

Tr. 1969.
Ms. Levine communicated Mr. Lomoriello’s comments to Mr. Goodman (Tr.
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2036). After being made aware that Mr. Lomoriello was upset that Respondent’s
payments to him were documented in a way that suggested that the payments were
kickbacks, Respondent did not stop making payments to Mr. Lomoriello (Tr.
2037), but made the nature of the payments less obvious by not stating on the
invoices how much per box each file was being charged (Tr. 2037).

Respondent and Mr. Lomoriello have not provided any credible evidence of
what services Mr. Lomoriello performed for the money that he was paid by
Respondent. Ms. Colson testified that in the course of her investigation, on March
11, 1993, when she asked to see Mr. Lomoriello’s records, Mr. Lomoriello stated
they were at his home and that he would provide them to her on the following day
(Tr. 608-09). However, on the following day, when Ms. Colson met with
Mr. Lomoriello, the only records that he produced were two deposit tickets (CX
70), supposedly reflecting his deposit of the funds received from Respondent (Tr.
630-31).

However, at the hearing, Mr. Lomoriello disclosed what he alleged were notes
that he had written in 1992 and 1993 in response to Mr. Goodman’s requests for
his assistance (RL 19-25; Tr. 1179-81). These notes appear to be on paper
containing an American Banana letterhead. Mr. Lomoriello explained: “RL —
RL-20 is a piece of paper that Mimi Contos, American Banana has a pile of
American Banana letterhead on the side of the copy machine that when you write
notes to people it would be done on his letterhead. . . .” (Tr. 1180).

Mr. Lomoriello said that the notes were in the back of his file cabinet at his
home, and he did not provide them to Ms. Colson in March 1993 because he did
not find them until early 1995 (Tr. 1194-95, 1202). Upon cross-examination, Mr.
Lomoriello stated that he obtained the American Banana stationery on which the
notes were written (RL 19-25) from the desk of American Banana’s bookkeeper,
Carlos Valencia:

[BY MR. STANTON:]

Q. The documents -- the blank documents on which you wrote the
notes, RL-19 through RL-25, you obtained them from American Banana,
right?

[BY MR. LOMORIELLO:]}

A. The blank documents, that’s American Banana stuff, yeah -- yes.

Q. Now, explain again where you -- actually in American Banana you
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obtained them from?

A. Carlos keeps them on his desk. You have to ask him, he gives you
the papers and you -- there are [sic] pretty tight in that office there so you
got to ask for a pencil and he keeps everything locked up that he feels is
worth any kind of money whatsoever and you got to ask for a piece of
paper most of the time to do things.

Tr. 1196-97.

The question arose as to why American Banana’s letterhead in RL 19-25 was
completely different from American Banana’s letterhead found on notes in
Respondent’s files (CX 65G at 7; CX 66B at 14). Mr. Lomoriello suggested that
American Banana had stationery with different letterheads and stated that Carlos
Valencia would know about American Banana stationery (Tr. 1225-28).

However, Mr. Valencia testified that the letterhead used for the alleged notes
(RL 19-25) was identical to the letterhead used for American Banana’s invoices
(e.g., RL 1) and the only letterhead that American Banana used for correspondence
was the letterhead on notes found in Respondent’s files (CX 65G at 7; CX 66B at
14).

BY MR. LOMORIELLO:

Q. The letterhead on RL-19 and the letterhead on CX 65(g), page 7,
they are a little different aren’t they, Mr. Valencia?

[BY MR. VALENCIA:]
A. Yes, very much, yes.
Q. But both of these letterheads --
JUDGE BERNSTEIN: Wait, wait. Is the letterhead in RL-19 an
American Banana Company letterhead that’s been used by American
Banana?

THE WITNESS: No.

JUDGE BERNSTEIN: Have you ever seen that letterhead in RL-19
before?
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THE WITNESS: Yes.
JUDGE BERNSTEIN: Can you explain about it?

THE WITNESS: I seen this on the invoice that we sent to the
customers.

JUDGE BERNSTEIN: And, you’ve seen that -- let me see if [ can
understand your answer. That letterhead was used by American Banana,
as | understand your answer?

THE WITNESS: It’s been used on the statements that we send out
to the customers. It is the headlines of the statements.

Tr. 1485-86.

When Mr. Lomoriello asked Mr. Valencia whether he kept a folder with
photocopy paper containing American Banana’s letterheads on his desk, as
Mr. Lomoriello had testified earlier, Mr. Valencia vociferously denied that any
paper with such letterheads were ever left outside his locked filing cabinet (Tr.
1490-92).

Upon examining one of American Banana’s invoices (RL 1) and
Mr. Lomoriello’s exhibits (RL 19-25), Mr. Valencia concluded that the purported
American Banana letterhead could have been created by simply placing a piece of
white paper over all but the letterhead of a typical American Banana invoice and
copying the document in a copier (Tr. 1493-94). 1 conclude that is exactly what
occurred -- that Mr. Lomoriello manufactured this evidence to support his
contention that the payments that he received from Respondentwere not kickbacks.

Respondent also introduced into evidence other file jackets (RX 50 at 1-3 (SG
5206), RX 50 at 4-6 (SG 5176), RX 50 at 7-9 (SG 5175), RX 50 at 10-13 (SG
5298), RX S0 at 14-16 (SG 5304), RX 50 at 17-19 (SG 5476), RX 50 at 20-22 (SG
5480) and RX 50 at 23-25 (SG 5521)) which contain handwritten notations on the
flaps allegedly referring to tasks performed by Mr. Lomoriello for Respondent in
1992 and 1993. However, | strongly suspect that the writings on the flaps of these
file jackets were made after the transactions ended, as they appear in a different
color ink than the other writings on the backs of the file jackets (Tr. 3006-34).
Further, the reference to “Al” in (RX 50 at 18) (SG 5476) appears to be an attempt
to write Mr. Lomoriello’s name over an existing notation to make it appear as if
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Mr. Lomoriello was involved in the transaction (Tr. 3036). Considering the other
evidence of falsification and alteration of documents, it is not unlikely that these
file jacket flaps allegedly containing notes by Mr. Goodman involving Mr.
Lomoriello were also altered in anticipation of the hearing. 1, therefore, find this
evidence to be unreliable.

Mr. Goodman and Mr. Lomoriello testified that the payments were for various
services that Mr. Lomoriello performed for Respondent in other matters. Yet there
was no reliable evidence that the payments to Mr. Lomoriello were charged to any
other files associated with his alleged services. Given the meticulous nature of Mr.
Goodman’s notations of expenses on associated files, it is also unbelievable that
these payments would be randomly charged to files totally unrelated to
Mr. Lomoriello’s alleged services. I, therefore, conclude that Respondent made
these payments to Mr. Lomoriello totaling $9,733.45 to induce Mr. Lomoriello to
purchase tomatoes from Respondent.

Mr. Contos, the vice-president of American Banana, testified that he did not
know that Mr. Lomoriello received payments from Respondent based on the
number of boxes of tomatoes that Mr. Lomoriello purchased from Respondent, as
follows:

[BY MR. STANTON:]
Q. Now, Mr. Contos, assume for the sake of argument that
Complainant’s allegations are true and JSG was, in fact, paying Al
Lomorielio or Hunts Point Produce a certain amount per box on boxes of

tomatoes which JSG sold to American Banana.

If we assume that these allegations are true, were you aware of this
business arrangement?

[BY MR. CONTOS:]
A. No, sir.

Q. Now, would you have been made aware of this type of business
arrangement if anybody else at American Banana knew about it?

A. No.

Q. Youwouldn’thave been made aware —I mean, I'm not asking if you
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were made aware of it, but if anybody else employed by American Banana
knew about it, would they have told you?

A. Yes, but nobody told me anything about that, nobody knew, as far
as I'm concerned, nobody mentioned to me that he was getting that money
from JSG. Idon’t know.

Q. What’s the name of the President of American Banana?
A. Alfred Allega.
Q. Alfred Allega, A-l-l-e-g-a?

A. He’s my partner, yes, A-l-1-e-g-a, but he had nothing to do because
we have two places, one is outside. We have three partners, I take care of
Hunts Point Market inside the market and my other two partners, they take
care of Fort Wayne and Hunts Point. I have two warehouses and I take this
place, you know Hunts Point, and my partners got nothing to do with this.

In other words, it’s the same company, but we run separately, you
know, those two places. I'm running Hunts Point Market inside and they’re
running the other places.

Q. With regard to business dealings at Hunts Point that American
Banana had with Al Lomoriello, who was — in your company, who was in
charge of supervising that relationship?

A. ['was.

Q. You were?

A. Yeah, like [ told you before, I was taking care of Hunts Point and Al
Lomoriello was with me. He had nothing to do with the other place outside

the market, because like I explained to you, we have two places, one inside
the market, Hunts Point and one outside.
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BY MR. LOMORIELLO:

Q. Do you remember the day Ms. Colson came to American Banana,
the lady sitting over there?

A. Yes.

Q. She came in, she asked to speak to you and you went to your office
and closed the door and you spoke for a while with her?

A. Yes.
Q. Do you remember that?
A. Yes.

Q. Can you tell me what she told you that day, can you tell the Court
what she told you that day?

A. She told me that she was looking for something and she was looking
to see the records, that she wanted to know —

THE WITNESS: Yes, she came over and she was looking for the
papers to see how come he was getting commission from JSG and she
wanted to know what’s happening and I didn’t know anything about that
Mr. Lomoriello was getting commission from JSG, which I didn’t know
and she wanted to find out and | told her, I don’t know.

Tr. 322-24, 415-16.

I find that Complainant introduced substantial evidence to establish that the
principals at American Banana were not aware that Respondent made payments to
Mr. Lomoriello. Respondent’s evidence that the principals at American Banana
knew of the payments is not sufficient to rebut Complainant’s evidence that the
principals at American Banana were not fully aware of Respondent’s payments to
Mr. Lomoriello.
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IIl.  Quid Pro Quo Agreement.

Respondent contends that JSG Trading Corp. v. United States Dep 't of Agric.,
supra, makes clear that, in order to meet the traditional test for commercial bribery,
Complainant must establish the existence of a specific quid pro quo agreement
attached to the giving of the alleged consideration (Respondent’s Motion to
Dismiss at 4, 6; Respondent’s Reply at 4).

However, I agree with Complainant’s position (Complainant’s Response at 16)
that JSG v. United States Dep't of Agric., supra, does not require proof of the
existence of a written or oral agreement between the parties alleged to have
violated section 2(4) of the PACA, in order to meet the traditional test for
commercial bribery. Instead, the Court indicates that the traditional test for
commercial bribery typically contains only two elements, intent to induce and
secrecy:

It is clear that the test for commercial bribery employed by the agency
in Goodman and Tipco requires a finding of both intent to induce and
secrecy. These requirements are not surprising, given that commercial
bribery statutes typically contain at least these two elements. See, e.g.,N.Y.
PENAL LAW §§ 180.00, 180.03 (McKinney 1999) (“A person is guilty of
commercial bribing . . . when he confers, or offers or agrees to confer, any
benefit upon any employee, agent or fiduciary without the consent of the
latter’s employer or principal, with the intent to influence his conduct in
relation to his employer’s or principal’s affairs.”); 720 ILL. COMP. STAT.
ANN. 5/29A-1 (West 1998) (“A person commits commercial bribery when
he confers, or offers or agrees to confer, any benefit upon any employee,
agent or fiduciary without the consent of the latter’s employer or principal,
with intent to influence his conduct in relation to his employer’s or
principal’s affairs.”); see also 2 Rudolph Callman, THE LAW OF UNFAIR
COMPETITION TRADEMARKS AND MONOPOLIES § 12.01, at 1 n.0.50; §
12.01, at 8-9 (4™ ed. 1996 & Supp. 1999); BLACK’S LAW DICTIONARY 270
(6™ ed. 1990) (defining commercial bribery as “[a] form of corrupt and
unfair trade practice in which an employee accepts a gratuity to act against
the best interests of his employer™).

Even assuming that Mr. Goodman’s gifts to Mr. Gentile were made not
out of pure friendship, but rather in an effort to curry favor with
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Mr. Gentile, it is not immediately obvious how the marketplace is
disturbed—or how Mr. Goodman is violating any implied duty under the
PACA-if Mr. Gentile’s employer is aware of the gifts, and there is no
specific quid pro quo agreement between Mr. Goodman and Mr.
Gentile. . . . In other words, without a finding of secrecy and intent to
induce, there appears to be nothing to distinguish an illegal bribe from a
simple promotional gift.

JSG Trading Corp. v. United States Dep’t of Agric., supra, 176 F.3d at 542-43,
545.

Thus, I do not find that proof of a specific written or oral agreement between
Respondent and Mr. Gentile or Respondent and Mr. Lomoriello is prerequisite to
my finding that Respondent violated section 2(4) of the PACA.

Even if I found that the elements of traditional commercial bribery, as described
inJSG Trading Corp. v. United States Dep 't of Agric., supra, include the existence
of a quid pro quo agreement, I would find that Respondent engaged in activity that
meets the traditional test for commercial bribery. Complainant did not introduce
evidence of a specific written or oral agreement between Respondent and Mr.
Gentile or between Respondent and Mr. Lomoriello, in which the parties agreed
that, in exchange for payments from Respondent, Mr. Gentile and/or Mr.
Lomoriello would purchase tomatoes from Respondent rather than Respondent’s
competitors. However, Complainant introduced substantial evidence that
Respondent made a series of payments to Messrs. Gentile and Lomoriello to induce
Messrs. Gentile and Lomoriello to purchase tomatoes from Respondent and
substantial evidence that the principals at L&P were not aware of all of
Respondent’s payments to Mr. Gentile and the principals at American Banana were
not aware of Respondent’s payments to Mr. Lomoriello. Moreover, Complainant
introduced substantial evidence that many of these payments were directly
dependent on the number of boxes of tomatoes that Messrs. Gentile and Lomoriello
purchased from Respondent. Based on these facts, [ infer that Respondent and Mr.
Gentile and Respondent and Mr. Lomoriello had quid pro quo agreements in
which, in exchange for Respondent’s payments, Messrs. Gentile and Lomoriello
agreed to purchase tomatoes from Respondent.

IV.  Collateral Fees and Expenses.
Respondent contends that JSG Trading Corp. v. United States Dep 't of Agric.,

supra, requires that I consider Respondent’s payments to Messrs. Gentile and
Lomoriello in light of the PACAA-1995, which allows the good faith offer,
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solicitation, payment, or receipt of collateral fees and expenses. Respondent
asserts that there is nothing in the record that demonstrates that Respondent’s
payments were other than collateral fees and expenses made in good faith.
(Respondent’s Motion to Dismiss at 12.)

I disagree with Respondent’s contention that JSG Trading Corp. v. United
States Dep’t of Agric., supra, requires me to consider whether Respondent’s
payments to Messrs. Gentile and Lomoriello were good faith collateral fees and
expenses paid in accordance with the PACA.

The Court states that “[s]everal of the gifts given to Mr. Gentile by Mr.
Goodman arguably could be considered ‘promotional allowances’ made in good
faith (i.e., not in secret), and in connection with the marketing of JSG’s product.”
The Court instructed that, “{o]n remand, the agency must explain its justification,
if it has one, for employing a per se test for commercial bribery, and it must do so
in conjunction with the 1995 amendment to PACA. The agency is free, of course,
to abandon the per se approach, and apply the traditional commercial bribery test
employed in Goodman and Tipco.” JSG Trading Corp. v. United States Dep't of
Agric., supra, 176 F.3d at 546.

Since I abandon the per se test for commercial bribery, the Court’s instruction
that I explain the justification for the per se test for commercial bribery, in
conjunction with the provision of the PACAA-1995 that allows the good faith
payment of collateral fees and expenses, does not apply to this Decision and Order
on Remand as to JSG Trading Corp. Moreover, as fully explicated in this Decision
and Order on Remand as to JSG Trading Corp., supra, | find Respondent made
payments to induce Messrs. Gentile and Lomoriello to purchase tomatoes from
Respondent and that the principals at L&P were not fully aware of all of
Respondent’s payments to Mr. Gentile and the principals at American Banana were
not fully aware of Respondent’s payments to Mr. Lomoriello (i.e., Respondent’s
payments were not “made in good faith” and therefore could not have been good
faith payments of collateral fees and expenses allowed under the PACAA-1995).

V. Messrs. Gentile and Lomoriello Were Not Partners or Independent
Brokers.

Respondent contends that Messrs. Gentile and Lomoriello were partners in
limited joint venture arrangements with L&P and American Banana, respectively.
Respondent contends that, as a matter of law, Respondent’s payments to Messrs.
Gentile and Lomoriello could not constitute an activity that falls within the
traditional definitions of commercial bribery because knowledge of paymentto one
partner must be attributed to the other partners and such payments could not be
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considered secret. Alternatively, Respondent asserts that Messrs. Gentile and
Lomoriello were independent brokers and that payments to independent brokers
are permissible under the PACA. (Respondent’s Reply at 15-19.)

Starting in approximately 1985, and continuing until approximately 1991,
Mr. Gentile was the head salesman, managed the sales operation, and was the
tomato buyer at L&P (Tr. 442). Mr. Gentile had a joint account arrangement with
L&P, in accordance with which Mr. Gentile shared profits and losses with L&P on
the tomatoes that he purchased (Tr. 445). Mr. Gentile became ill in late 1990 or
early 1991 and from that time through the date of the hearing, Mr. Gentile
continued to purchase tomatoes for L&P from his home (Tr. 446, 2909). L&P
continued to compensate Mr. Gentile on a joint account basis, but at a reduced rate
of 15 per centum of the profits and losses (Tr. 447).

Mr. Gentile described himself as being employed by L&P (Tr. 2819). Mr.
Prisco, the president of L&P, described Mr. Gentile as an employee of L&P and
stated that L&P uses joint account arrangements with salespersons because the
Jjoint account arrangement gives a salesperson an incentive to work hard (Tr. 442-
47). Mr. Beni, the secretary-treasurer of L&P, testified that Mr. Gentile was a
salesperson for L&P and that L&P paid Mr. Gentile a salary for his fruit sales and
had a joint account arrangement with Mr. Gentile with respect to his tomato sales
(Tr. 2890, 2892-93). Mr. Beni testified that joint account arrangements are used
because they give people “an incentive to sell more stuff’ (Tr. 2893). Mr. Beni
testified that his partner at L&P was in charge of the office, and when asked who
his partner was, Mr. Beni identified his partner as Mr. Prisco (Tr. 2890-91).

Mr. Lomoriello became employed by American Banana in approximately
December 1991 (Tr. 1256). Mr. Lomoriello had a joint account arrangement with
American Banana in accordance with which Mr. Lomoriello shared profits and
losses with American Banana on the produce that he purchased (Tr. 1245-46).

Mr. Contos, American Banana’s vice-president, described Mr. Lomoriello as
working for American Banana as a night salesperson and described himself as
supervising Mr. Lomoriello (Tr. 314, 323). While Mr. Lomoriello characterized
himself as an independent contractor, who sold services to American Banana (Tr.
1244), and a partner (Tr. 1277-78), he also described his duties at American
Banana, which description supports Mr. Contos’ view that Mr. Lomoriello was a
salesperson working for American Banana (Tr. 1258-66). Mr. Contos testified that
the president of American Banana was Alfred Allega and testified that he (Mr.
Contos) had two partners. Mr. Contos identified Mr. Allega as one of those
partners, but did not identify the other partner. (Tr. 323-24.)

A partnership is an association of two or more persons to carry on business for
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a profit.” An essential element of partnership is sharing of profit and losses'® and
sharing of profits and losses generally constitutes prima face evidence of the
existence of a partnership.'' However, the fact that an individual shares profits and
losses is not dispositive of partnership status'? and whether partnership status exists
turns on several factors, including the intention of the parties that they be partners,
sharing in profits and losses, exercising joint control over the business, making
capital investment, and possessing an ownership interest in the partnership."
The party alleging the existence of a partnership bears the burden of proof on
the issue.'* The record does not support a finding that Mr. Gentile was a partner
with L&P or the principals at L&P or a finding that Mr. Lomoriello was a partner

Bickhardt v. Ratner, 871 F. Supp. 613, 620 (S.D.N.Y. 1994).

WACLI Government Securities, Inc. v. Rhoades, 813 F. Supp. 255,257 (S.D.N.Y.), aff'd, 14 F.3d
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1919).
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(N.Y. App. Div. 1991); Blaustein v. Lazar Borck & Mensch, 555N.Y.S$.2d 776,777 (N.Y. App. Div.
1990) (mem.); Boyarsky v. Froccaro, 516 N.Y.S.2d 775, 777 (N.Y. App. Div. 1987) (mem); Missan
v. Schoenfeld, 465N.Y.S.2d 706, 712 (N.Y. App. Div. 1983), Ramirez v. Goldberg, 439N.Y.S.2d 959,
961 (N.Y. App. Div. 1981); Barschi v. Euben, 426 N.Y S.2d 802 (N.Y. App. Div.) (mem.), appeal
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with American Banana or the principals at American Banana. Instead, the record
establishes that the joint account arrangements that Messrs. Gentile and Lomoriello
had with L&P and American Banana, respectively, were merely methods by which
L&P and American Banana compensated Messrs. Gentile and Lomoriello,
respectively, for services. I find that Mr. Gentile was a purchasing agent working
for a principal, L&P, and that Mr. Lomoriello was a purchasing agent working for
a principal, American Banana.

Conclusion of Law
Respondent has committed willful, flagrant, and repeated violations of section
2(4) of the PACA.
For the foregoing reasons, the following Order should be issued.

Order

JSG Trading Corp.’s PACA license is revoked, effective 61 days after service
of this Order on JSG Trading Corp.





